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CHAPTER 112.
An Act respecting Mortgages of Real Estale.

H

IS l\TAJBS'ry, by nnd with the advice and consent of
the Legisla.tive Assembly of the Province of Ontario,
enacts as fl)l1ows:-

1. This Act may be cited as 1'116 Mortgages ...-tet. 10 Edw.
VII. C. 51, s. 1.

2. In this Act,

Shorl1ltle.

lulerpreliUioll.

(aJ "Conveyance" shnl! include assignment, appoint·" Conveyment, lease, settlement and other assurance and /luee."
covenant to surrender made by deed on a sale,
mortgage, demise or settlement of nll~' property
or on fin,r other rlcalillg with or for allY property;

and" convey II shall have n meaning corrcspolluing .. CO"'"Cr."
with that of cOllveyance.
~
(b J "InCllmbrnllce" shall include a mortgage in fee Of "Incutll·
for 11 less estatc, n trust fol' securing: money, a brt>nee."
lien, and a charge or a portion, anlluity or OthCI'
capital or annual sum; and" ineumbranccr" shall
, correspon d
'· I I
)' '
"lncnm·
)lave a llleanlllg
mg Wit I tint a mClllll- b•• llce."·
brancc, and shall include every person cntitled to
the benefit of an incumbrance, or to reqllire payment or rJisclw.rgc thereof.
(e) "Lund" shall iuclurJe tcncmcnts and hercditaments, "l./I.nd."
corporeal or illeol·porenl, houses and othel' buildings, and nlso nn undivided share in laud,
(d) "1Jfortgagc" shall include any charge on :lUy pro-"~long"l:e."
perty for securing monc)' or moncy's worth;
"mortgage money" shall menn money Or malley's"IIl011<')'
Mctlgn,lte
..
Walth SCCli I'cd by a mortg:age; "mortgagor" sha11 .. MCtl~~gor."
include any pcrson deriving: titlc under the ol'igi.
ua] mortgagor 01' entitled to redeem n 1ll0I'tg'11g'e,
according to his estate, interest or right in the
1ll0l'Igaged propel'lYi find "mortgag-ce" shall "~I~.tll."CC."
include allY persall deriving title undel' thc original
mortg:ngce, )0 Edw, VII. c, 51, s, 2.
PART 1.
IHonTS ANI> Qm..lOATIQNS OF MOltTOAGOUS AND lI.lonTOAOEES,

3 ,- (J) Notwithstamlin'"
{lhll~R\t"" 10
""
,., Ull,·
, ~tiIHJ!ation to the contra ry
, rn"rll:Rl:CC
whQl'o a ll'lQrl~:Jgor is cntitled to re<ICtlm he may r<Hll1i,'e the trM".[cr
f glVlIlg
· . a ccr{\lcnle
"f
<·1
mortgagee, .mstealIo·
a 'puymclI l 01' I'CCOll- In'I"R.'
rl,«,,,,'e)·tnl:.
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hnl'. ,\r!,

\'cyill~ :lIul on the terms on which he would be bound to
rC-COll\'C.r, to assign the mortgage debt and COll\"CY th~ morlJ:{ngcil propel'I;'?' 10 lIny third pcri;oll 1IS the mOl'tgagor directs;
and t1~c IllOrlgngcc slmll be bouod to assign And convey
accordingly.

'l fln<l ~.~ ",
~l. '. 15,

c.

Idem.
Imp. Ael,
45 ood ~G \".
e. 39, •. I::,

:'IOlfj'OA<lE$

O~' R~;AL

ESTATt:,

See. 3 (1).

(2) '1'he right of the mortgagor to require an ns,<;ignment
shall belong to and be "3pnblc of being enforced by each
~!lculllbra.ncer or h,v the 1Il0l'tgagoor, notwithstanding any
lIltel'luedwte incllmlmlIlcei but a requisition or an incumbrancel'shall prcvnil O\'er that or the mortgagor, nnd ns between
ineumhl'nneers a requisition of a prior ineuillbrane~r !>lli\U
jlrc\'ail over thut of n sul,scqtlent illeumbrunccr.
(3) 1'his section shall not npply if the mortgagee is or has
beel! in possession. 10 Edl\". VIi. e. fil, s. a.

Ili~t.t

of

mnrr~~J:or 10

in.p<rl tille
d""d •.

Imp ~N.
II .. ,,<1 ~r, \",
I,;.

c. ~I..

,\ction for
po......;on
of r..nd by

mortl"to r ,

'J, Kotwithstanding any stipnlnlicn to the contrary a mort·
gngor, liS long liS his right to redcclII subsists, shall be cntitled,
at reasonable times, on his request, :1.llt! at his own cost lIod on
paymcnt of the mortgagee's costs and expenses in that behalf,
to inspect and make copies or abstracts of or cxtraets from the
documents of title relating to the mortgaged property in thc
cllstody or ])o\\'el' of the mortgagec. ]0 Ed\\', VII. e. 51, s, 4.

•

:•. A mortgagor entitled for the time being to the posses-

sion 01" r('ceipt of thc rents :md profits of any land, ns to
\\'hieh no notice of his intention to take possession or to enterinto receipt of the rents and profits thereof shall have been
j.!i\'en br the mortgagee, may sue for such possession, or sue
or distrain for the recovery of such rents or profits, or to preyent or reeo\'er damnges in respect of any trespass or other
wrong relative thereto, in his own Hallie only, unless the cause
oJ: action :lI"ises lipan a leMe or other contract made by him
jointly witll any other person, and in that case he may sut:!
or distrain jointly willI such other person. 3·4 Geo. V. e. 18,
.<:..24,

,\ppli.A';oa of
lnsu •• "ce

G.-(l) All money payable to a mortgagor on an insurance
of the mortgRged property, including effects, whether affixed
to the frechold or not, being or forming part thereof, ShAll, if
the mortgagee so requires, he applied by the mortgagor in
making good the loss or damage in respect of which the money
is received.

Idem.

(2) Williont prejndiee to Iln;r obligation to the contrary
imposed by Inw or by special contract a mortgsgoee may
require that all money received on an insurance of the mortgnged property be applied in or towllrds the discharge of the
money due under his mortgage. 10 Edw. VII. c, 5], s, 5.

mane,..

Imp. Act.
44 ud 45 '.,

c. 41, ., 28.
CO".'UI.1l!.< tn
be I"'I,IIM,
Imp. Ac"
44.n(l4.~Y.

e.

41,

n.

7.

7, There shall, in the several cases in this section mentioned,
be deemed to be included, and there shall in those several
cases be implied, covenants to the effeet in thifl section stated,

See, 7 (b).
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by the person or by each person who conveys, as far as regards
the subject-mnttcr or sllal'c thereof expressed to be conveyed
by him with the person, if one, to whom the conveyance is
made, or with the persons jointly, if more than one, to
whom the conveyance is mnde as joint tcnants, or with ench
of the persons, if more than one, to whom the conveyance is

made as tennnts in common, that is to sny:by way of Dlort"o.gc
the following Oil
mQrlj(",ge,
(0) In n c:onW:lvnncc
• ' .
0
b,· benlricl,,1
covenants by the person who conveys, snd is <>WDC'.
expressed to COIl\'cy as beneficial owner, namely,
covenants,
(i) Fa, poyment of the mm·tgnge mane" nnd int,,·
est, and obscn'uncc in other respects of the
proviso in the mortgage j

(ii) For good title;
(iii) For right to convey;
(iv) '1'hat, OIl default, the mort.ga~ee shall have
quiet possession of the land; free from all
incumbrances j
(v) That the mortgagor will execute such further
assurances of the said lauds as may be re1juisite; and
(vi) 'l'hnt the mortgngor has done no act to incum·

bel' the laud mortgaged,
according to thc forms of CO\'ellunts for such purposcs set
fortb iu Schedule n to The Short ],'orms of Mortgages Act, Rev. St~t,
subject to the provisions of that Act;
c.117.
(b) In a conveyance by way of mortgage of lenschold~I'lc~:i%l~f:
property, the following further covenants by the by ~lle3c1nl
person who conveys and is expressed to convcy, owner.
as beneficial owner, namely,
(i) That the lense", gmnt ma6ng the twn
estate for which the land is held is, at the time ""-e,
of conveyance, a good, valid and etreetuallease
or grant of the land conveyed, and is in fnll
forcc, llufot'fcitcd, and unsurl'endcred, :llltl in
nowise become void or voidable, and that all
the rents rcscrved by, am} nil tlte eovcnants,
conditions and ngreelllcnts contained ill the
lease or grant and on the part 0[ the lessee or
g'rantee and the pcrsons dCI'ivin~ title muter
him to bc paid, ubserved and pcd'ormcd, hn\'e
been paid, observed and pcrformed up to tIlC
time of eonveyanec; :lnd also
(ii) 'l'hnt thc per:-;on so eOIJ\'c)'illg, or the pcrSOIlSI''')'",e'Hof
. 1c IIIHIcr) 'lilli, WI'II n:l
t 11" lines, IlS lonu""ccof
n'lllRn<l\<er·
(crlvmg
tIt
1 ..
long- as any money rcmains on tile I>ccurity''(/'·'''l''''I•.

"'1',,,,,,,,,,
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of the conveyance, pny. observe and perform
or cause to be paid, observed and per:orme~
all the rents reserved by, and all the cove.
nants, conditions and agreements contained in
the lease or grant, and on the part of the
lessee or grantee and the persons deriviog title
under him to be paid, observed and performed, and will keep the person to wtom the
conveyance is made and those deriving title
under him indemnified against aU actions
proceedings, costs, charges, damages, claim~
and demands, if any, to be incurred or sus·
tained by him or them by reason of the DODpayment of such rent, or t.he non-observance
or non-performance of such covenants, eonditions nnd agreements, or any of them.
10 Edw. VII. c. 51, s. 6.
1mplled, oo,·t·

"an Is II '"Ott·

l(~elI an: jOlllt
RII

sel'era!.

~,~t ACe,

8, In a mortgage, where more persons
than one are exp'....
sed to convey as modgltgurs, ur to J01n as covenantors the
implied covenants on their pnrt shall be deemed to be joint
and several eovemlDts by them; lind where there are mOre
mortgagees than one the implied covenant with them shall
be deemed to he a covenant with them jointly unless the
amount is expressed to be secured to them in shares or dis-tinct sums; in which lattcr case the implied covenant with
them shall be deemed to be a covcnnnt with each severally in
respect of the share or distinct sum secured to him. 10 Edw.
VII. e. 51, s. 7.

I(d~ue 01

9.-{l) A mortgagee of ft'cehold or leaschold property
may take and receive from the mortgagor a release of the
ll"11l""'tmergercquity of redemption in such property, or may. purchllse the
ol,lebl,
'd gment or d eeree or executIon
"h
same un der any JU
Wit out
thereby merging the mortgage debt as against any subsequent
mortgagee or person having a charge on the same property.
~:d~;;pfl~~

['""i\lon 01
'nbsoQuoDl
b,orl/l".~~~.

(2) Where a prior mortgagee so acquires the equity of
redemption of the mortgagor no subsequcnt mortgagee shall
be entitled to foreclose or sell such property without rtldeem·
ing or selling, subject to the rights of such prior mortgagee,
in the same manner as if such prior mortgagee had not
acquired the equity of redemption.

;'~i~~~;,ond..

(3) This section shall not affect any priority or claim any
mortgagee may have under the registry laws. ]0 Ed\\'. VII.
e. 51, s. 8. .

['o .....r. 01

10, WhNC a person entitled to any freehold land by way of
mortgage lIas died, nnd his executor or administrator has
become entitled to the money secured by the mortgage, or has
assented to a bequest thereQf, or has assigned the mortgage
debt, such ('xecutor or administrator, if the mortgage money

u""olorlof
mortg./I"ce.

Soo. 14 (2).
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I :?1t

was paid to the testator or intestate in his lifetime, or on payment of the principal money and interest due on the mortgage, or on receipt of the consideration money for the
assignment, may convey, assign, release or discharge the
mortgage debt and the mortgagee's estate in the land; and
slleh executor 01' administrator shall have the snme pOll'er as
to any part of the land on payment of some part of the mortgage debt, or 011 any ar~angcmcnt for exonerating the whole
or any part of the mortgaged land, without payment of money;
and sneh conveyance, assignment, release or discharge shall be
as effectual as if the same lwd been made by the persons
having the mortgagee's estate. 10 Edw. VII. c. 51, s. 9.

(As to Mortgagcs 01' Advances on JoiJlt Account see 7'he •.Re>'.188.SUI.
J1[crca1ltile Law Amendt1l/J1lt Act).

11. 'fhe payment in good faith of nny money to and the Elfcol or
receipt thereof by the survivor or sll.r,:ivors of two or more~'~~~jl~\~tt
mortgagees, or the executors or admlDlstrators of such stir· ,nort,a,••,
vivor, or their or his assigns, shall effectually discharge thc· te .
person paying the same from sceing to the application or
being answerablc for the misapplication thereof, unlctil> tllC
contrary is expressly declared by the iustrument creating thc
security. 10 Edw. VII. c. 51, s. 10.
12. The purchaser in good fnith of a mortgage may, to the Dolen ...
extent of the mortgage, and except as against the mortgJlgor, i~'p~:j~i<l
set np the defence of purchase for valuc wilhout notice ill the ",11~out
same manDer as a purchaser of the mortgaged property might POt, ..,.
do. 10 Edw. VII. e. 51, s. 1l.
13. 'I'he right of a mortgagee to distrain for interest in F.~eUlptian
arrear upon a ~o.rtgage made nfter the 25th day of March, :rnob~lll' 10
1886, shall be limIted to the goods and chattels of the mort· distms.
gagor, and to such of them as are not exempt from seizure
under execution. 10 Bd\\'. VII. e. 51, s. ]2.
14.-(1) As against creditors of a mortgagor, or person in r,lmlta!l.n
poSsession of mortgaged premises 1lI1der a mortgagor, the~:di.';:.~i~.
right, if any, to distrain upou the mortgagcd premis('s for
arrears of intcrcst or for renL in the nature of or in licll of
interest undcr th<l provisions
any mOl'tgage executed after
the 23rd day of April, 1887, slmB bc restricted to one ~·ear's
arrcars of such interest or rcnt.

of

(2) This restriction shall not apply unless some one of slleh Wh~n ."Itle·
crcditors shall bc all execution cl'cditor, or unless therc shnll tiOlllO"I'I'lr.
be an assignee for lhe general bencfit of such creditors
appointed before lawful sale of the good::; and chattcls distraincd, nor IIlIless the officer executing such writ of exeeution or such assignce shall, by notice ilL writing to he ginn
to the pel'sOu Ilistrniuing- 01' his attorney, hniliff, or n!!ellt
beforc such lllwful sale, clailll lIle bellcfit of such restriction.

12J :l
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lll'lnllnor
whe" re>lrle.
tlon appllCl!.

(3) When such notice is given the distrainor shall relin.
quish to the offieer or assignee the goods and chattels so distrained, upon receiving one yenr's arrears of such interest or
rent and his reasonable costs of dislress, or if sueb arrears and
costs shall not be paid or tendered he shall sell only so much
of ~he goods and chattels distrained as shall be necessary to
satlsfy one year'J'l arrears of such interest or rent and the
rea.sona,ble costs of. distress and sale, and shall thereupon
rellllqmsh any resulue of them, and pay any residue of
mOlley, proceeds thereof so distrained to such officer or
assignee.
'

Relmbllf":'ment or oQlecr
Qr AS&lsnro.

(4) An officer executing an execution, or an assignee who
pays any money to relieve goods and chattels from distress
under this section, shall be entitled to reimburse himself
therefor out of the proceeds of the sale thereof.
(5) The goods and chattels distrained shall Dot be sold
except after such public notiee as is now required to be given
by a landlord who sells goods and chattcls distrained for rent.
10 Edw. VII. e. 51, s. ]3.

I'M{,'~'1~1211('r

15.-(1) In the case of mortgllgcs made aftcr the 1st day
of July, ISSS, nwl before the 12th dny of June, 1903, unless
it is otherwise expressly provided in the mortgage or otherwise with respect to notice or the payment of interest in lieu
of notice, the mortgagor may pay the whole principal money
if overdue or allY instalment thereof which has become payable according to the terms and conditions of the mortgage
without previous notice to the mortgagee and without the
payment of any interest in lieu of such notice.

Ex~"ptioll.

(2) Principal money or any instalment thereof shall not
be deemed to be overdue or payahle within the meaning of
this section where it has become payable only by reason of
default in payment of part of the principal or interest.
]0 Ed,,". VII. e. 5], s. 14.

~rMnll.

Pay,n~nt of
prineipal
upon defoult,
Aller I~tb
Jlln., 1903.

l(j.-(l) Notwithstandillg nny agrcement to the co?tr~ry,
whel'e tlefanlt'has been made in the payment of any pnnCJpal
money secured by :'I mortgage of freehold or leasehold property made on or after the ]2th day of June, ]903, the mort·
gagor or person entitled to make s~l~h payment may .at .any
tillie, upon payment of three months JUtercst on .the prmelpal
money so in arrear, pay tl~e sa~e, ,or h~ ~nay gm? ~he m~rt;..
gng-ee at least three months Hohce, III wrltlllg', of hlS mtenh?n
to mal,e such p11yment at a time namcd in the notice, and III
the event of his making snch payment on the day SO named he
fillall he entitled to make the same without any further pnyment of interest except to the date of payment.

(2) 1£ the mortgagor or person cntit)ed to ma~e sue~ payJIlent fails to TIl1"lke the snme at Ille time mentIOned III the
noticc he shall thereafter be entitled to make such p,ayment
only on paying: the principal money so in arrear unci mterest

Sec. 19.

llORTGAGES

O~'

R.t:AL

ESTAT~.

Chap.

]]2.

thereon to the date of paymcnt together with three months'
interest in advance.
(3) Nothing in this section shall affcct or limit the right Ois..
the mortgagee to recover by nction or othcrwise the principal
money so in arrear after defnult has been made. 10 Edw.
VII. e. 51, s. ]5.

1il:~

i_".

17.-(1) Where any principal money or interest seeuroo Ilill;ht Ie
by a mortgage of freehold or Ic.,sehold property, made nfter ~a
the 1st day of July, ]903, is not, under the terms of the mort- ;u~;.. "
gage, pa;rable till a time more than five ycars after the date
of the mortgage, then if, at any time nfter the expiration of
such five years, any person liable to pny or entitled to redeem
tenders or pays to the person entitled to receive the money
the amount due for principal moncy :md interest to the time
of such tender or pnyment, together with three months' further interest in lieu of notice, no further interest shall be
ehnrgeable, pa)'ahle or recoverable at any time thereafter on
the principal money or interest due under the mortgage.

(2) Nothing in this section shall affeet the provisions of Hu. SlAl.
subsection 5 of section 35 of TILe Loall and Trw;! COl"pnrf1linll.u. 184,
Act, or shall apply to any mortcage given by a joint stocl< F.~e~ption.
eompnny or other corporation nor to any debenture issued by
nny such company or corporation tor thc pnymcnt of which
security has been given on freehold or leasehold property.
10 Edw. vn. e. 51, s. 1G.
i8.-(]) Where in a mort..-:-uge fnlling due after the 20th I'A)"1..,.0=I'
dny of April, ]907, provision is tnnde that if interest is paid :,'g~::'d.
promptly it will be aeeepted at n lower rate than that pro. ."'" ......,Ie f".
vided in such mortgage, and intcrest at such lowcr rate has~~;:":~l
been paid nceording to such condition up to the time when all "J"m~nt.
the principal money has become ])ayable, nny person liable to
payor entitled to redeem shall be entitled to pny Ole principal
money and interest on the snme at such lower rate at any time
aCter the time tor pnyment of the principal money on giving
three months' notice of his intention to mnke such payment
or on pnying three months' interest at such lower rnte in lieu
of notice.
(2) If the mortgagor, or persoll entitled to make sueh pay- )In.tll:~<:<''
ment, fnils to make the same at the time mentioned in such ~~::~I:~;l;';,r
notice he shall thereafter be cntitled to makc sHeh pnymcnt".. ucc.
only on paying the pl'ineipal nnll interest at the lower ratc
to the date of payment, together wilh threc months' interest
in advance. 10 Bd\\'. VI I. e. 5.1, s. 17.

PAnT lJ,
STATUTOI:\, l'o",.:n8.

1 n. W!lrl'C an,- Iwincill:l I mone\"
is sceurro In'
mortgn"'c
of .t l1,,,ntOrt.
, .. In.-t·
,
-~
l:>
InD(1 eXl!ented aC1er the 11th .In" of March, ]SdJ. the lIlorl- ll'C".,.~,
- - 0 ( ( 0111' mOil II 1~'~r1.I"
.!cl."lt for
gngee SIInl 1, at ;10)' tnnc
n r t('r t 1-le eXllIrahon
II"",.
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Imp. ACI.
H and 4.~ \',
0.4I,~.

19 (2).

l'OI\"'Or of ..Ie.

I',,\\'or 10

'"SlI'C.

See. 19.

from the time when the principal money shall have become
payable, accordill~ t~ the terms of the mortgage, or after any
l~terest on the prinCipal money shall have been in arrear for
~IX months, o~ after any omission to pHy any premium on any
JO~urnnce WhICh, by. the terms of the mortgage, ought to be
p:ud by the mortgagor, have the following powers to the like
extent as if they bad been in terms conferred by the mortgage but Dot further, namely:
"
(a) A power to sell, or concur with uny other person in
selling, the whole or any part of the mortgaged
propcl'ty by public auction or private contract,
subject to llny reasonable conditions he may think
fit to make, clDd to buy in at Illl auction and to
rescind or vary contracts for sale, and to fe·seU the
land, from time to time, in like manner without
being answerable for any loss occasioned thereby;
(b) A power to insure 3nd keep insnred against loss or
damage b;y fire any building or any effeeu: or property of an insurable nalure, whether affixed to
the freehold or Dol, being or forming part of the
mortgaged property, and the premiums paid for
any such insurance shnll be a charge on the mortgaged property, in addition to the mortgage money
and with the same priority and with interest at
the snme. rate as the mortgage money. 10 Edw.

VII. c. [iI, s. IS.
Rcccil'l.!i for
""",loll$<)

l"o"e)"~um.

de'Jl <II ...
ChMj(CS.

20. A receipt for. purchase mODey given by the person
exercising the power of sale by the next preceding section
conferred shall be a sufficient discharge to the purchnser, who
shall not be bound to sec to the application of the purchase
money. 10' Edw. VB. c. 51, s. 19.

Xolire !>efQ",
llI\lc.

21.-(1) No snle under the power conferred by section 19
shall be made until after two months' notice in writing, Form
], has been given to every subsequent incumbrancer, Dnd to
the mortgab"Qr, either personally or Ilt his usual or last place
of residence in Ontnrio.

When 10
lHlgh'clI,

(2) 'fhe notice may be gh'en at any time after any default
in making a !)ayment provided for by the mortgage.

CII<C Of.ll

(3) In case of the death of the person entitled subject to
the mortgage, and of his interest pa$ing to ll:n infant, the
notice shall be given to his personal representative as well ns
to the infant.

lur""l.

se... lce ufIO"
lnfnnt.

(4) The notice to the infnnt shall be served UpOD hjs gu~rd.
dian, and if he has 110 guardian UpOIl the Official Guardl8.n,
and in every case upon the infant liimself if over the age of
twelve years. 10 Edw. VII. c. 5], s. 20.

Sec. 26.
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22. Where a conveyance has been made in professed exer- Title 01
cise of the power of sale conferred by section 19 the title of purchaser.
the purchaser shall not be liable to be impeached on the
ground that no case had arisen to authorize the exercise of
such power, or that sucb power bad been improperly or
irregularly exercised, or that such notice has not been given;
but any person damnified by an unauthorized, improper or ·1·1 Rlld 43
irregular exercise of the power shall have his remedy against~l~i:;~~i'(2).
the person exercising the power. 10 Edw. VII. c. 51, s. 21.
(As to registmtion of notice, see The Registry Act, s. 58.) ~e~·2:'tat.

23. The money arising from the sale shall be applied by the Application of
person receiving the same as follows:
g~~,~~~~~
Firstly, in p~yment of all the expenscs incident to the
sale or incurrcd in any attempted sale;
Secondly, in discharge of all interest and co ts then due
in respect of the mortgage under which the sale
was made;
Thirdly, in discharge of all the principal money then clue
in respect of such mortgage; and
FourU11y, in payment of tbe amounts due to the suhsequent incumbrancers according to their priorities,
and the residue shall be paid to the mortgagor. 10 Edw. VU.
c, 51, s. 22.

24. The person exercising the power of sale shall have COil\' ynllce to
power to conveyor assign to and vest in the purchaser the the purchn cr.
property sold for all the estate and interest therein of th
mortgagor and of which he bad power to dispose. 10 Edw.
VII. e. 51, s. 23.
25. At any time after the power of sale shall have become Right to title
. 11e t I1e person enlIt
.I
')
and 01
CXerClSa)
e{ toI
exerClse
t 1e same s Ila11 be deedB
conveyance
entitled to demand and r covel' from the mortgagor all deed legal eBtnte.
and documents in his posses ion or power relating to the
mortgaged property, or to the title thereto, which he wonl1
have been entitled to demand and recovcr if thc property had
been conveyed, appointed, surrendered or as ignecl to and
was then vested in him for all the estate and interest of the
mortgagor and o~ which hc had powel' to dispose; and where
the legal estate is out tanding in a trustee the mortgaO'ee, 01'
any purchaser from him, shall be entitled to call for 11 conveyance of the legal estate to the same extent liS the mOl·tgagor could have called for Ruch a conv yance if the
mortgage had not been madc. 10 Edw. V1I. c. 51, s. 24.
26. So much of this Part as confers .a pow r .to ell shall 01
A/lplicntlon
Part n.
not apply in the case of a mortgage wInch contmn II power
of sale except as in scetion 27 provided; and. 0 much 111' con-

12lij
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fers a power to insure shall not apply in the case of a mortgage. ,~'Ilich con~ains a power to insure; nor shall any of the
prOVISlons of thlS Part apply to n mortgage which contains 8
declaration that this Part shall not apply thereto. 10 Edw.
VII. e. 51, s. 25.

~~r~~·~i··
loproeCe<!;ar"

1.~cl~·7~lftt.

rd,·",.

27.-(1) Where a mortgage made in 'pursuance of The
Short Forms of Mortgages Act contains a power of sale in the
form No. 14, in Column One of Schedule B to that Act, the
mortgagee rony, in exercising the power, in lieu of taking the
proceedings provided for by such form, Column Two, take
proceedings under and have the benefit of the provisions of
this Part, except that such power shall not be exercisable until
after at least four months' default and nt least two months'
notice, or SUCll longer periods as may by the power contained
in such mortgtlge be fixed therefor, and this Part shall apply
to a sale made under such power.
(2) Where n mortgage purporting to be made in pursuance
of l'ltc Short Porms of ,Uortgagcs Act contains a power of sale
which provides for a liale without notice, We mortgagee may
ta1>c proceedings to sell under nnd have the benefit of the provisions of this Part as fully and effectually as if the mortgage
had not contained a power of sale.
(3) Subscction 2 shall apply to aU mortgages whether
heretofore or hercafter madc. 10 Edw. VII. c. 5], s. 26.

PART III.
CENElt,U. PROVISIONS ....S TO POWEn OF SALE.
00111~1H'

ot

l1otie~.

&tluietion.u
to
I"roe<'~dinl:l.

28. A notice of exercising a power of sale shall state the
amounts claimed to btJ due for principal, intercst and costs
l'espeetively. 10 Ed\\'. Vll. e. 51, s. 27.
29
PIlI'SUlwt
to any condition or
• .-(1) 'Whcre,
. ,
• proviso contaillett ill a mortgage, there has been mndc or l;"l\'en n. demand
or notice either requiring pnyment of the money secured by
such mortgnge, or allY pal't thereof, or dcclnring an intcntion
to proceed under and cxereise the power of sale therein contnined, no further proceeding and no action either to enforce
sueh mortgnge, or with respect to' any clause, covenant or
pro\'ision therein contaiucd, or to the mortgagcd property or
nny part thereof, shall, until nfter the lapse of the time at or
after which, according to such demand or notice, payment of
the mOlley is to be mnde or the power of sale is to be exercised
or pror.eedcd under, be commenced or tflken unless and until
an' order permitting the same has been ohtnined from a Judge
of the County or District Court of the County or District in
which the mortgaged property or any part thereof is situate,
or from a Judge of the Supreme Court.
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(2) The order may be obtained ex parte upon such proof Proof 01>
J u dge t hat It
. IS
. reasonable and eqUltable
.
which ordel'
that may
be
the proposed action or proceeding should be permitted.
granted,
(3) rhis section shall not apply to proceedings to stay waste E~ception.
or other injury to the mortgaged property. 10 Edw. II.
c. 51, s. 28.
.

. fi es the
as satIs

(As to costs of orde1' see The J1tdges' Orde1's Enforcement Rev. Stat.

Act.)

.

-

c. 79.

30.-(1) Where such demand or notice requires paymentPaym~ne
made
In terms
of a II money secure d b y or un d er a. mortgage t h e person rnak - of
nOllce.
ing such demand or giving such notice shall be bound to
accept and receiv.e payment of the same if made as required
by the terms of such demand or notice.
(2) If there is a dispute as to the costs payable by the per- Payment Or
son by or on whose behalf such payment is either made or ~?t of
tendered such costs shall, on three clear days' notice to such
person by the person claiming the same, be taxed and ascertained by the Clerk of the County or District Court, or by the
Local Master of the county or district in which the mortgaged
property or any part thereof is situate.
(3) If within ten days after the costs have been s~ taxed ~?thPJ~~:;:<.I.
and ascertained, payment of such money and costs IS duly
made or tendered to the person entitled thereto, or to his
solicitor or agent, the same shall be deemed a compliance with
such demand or notice.
(4) A m~rtgagee's costs of and incidental to the exercise t>f Tn~tlon of
a power of sale, whether under this Part or otherwise, may, cos .
without an order, be taxed by one of the taxing officers of the
Supreme Court at Toronto or by a local master having jurisdiction in the county or district in which the mortgaged property or any part of it is situate at the instance of any person
interested. 10 Edw. VII. c. 51, s, 29.

FORM 1.
.TOTIO£ OF SALE UNDER MORTGAGE.

1 horeby rcquiro you on or before the
day of
19,
(a day not leu than two calendar months Iront the serlJice of thp.
notice, and not less than six months alter the default), to payoff
the principal moncy ond interest secnred by a .certain mortgage
dated the
day of
ID I and expressed to be made
betw en (here state parties and describe mort (Ja(Jecl property).
which mortgage was registered on the
day of
19, (and
if the mortaa(Je has been as.,i(Jned add: nlld has since becomo the
property of the undorsigned). And I hereby give you notico that
the amonnts due on the said mortgago for principal, illt(lJ'cst, and
costs respectively, are as follows: (set the same forth),
And unless tho principal monoy, interest and cost aro pnid
on or before the sa id
day of
ID , I shall sell tho
proporty comprised ill tho said mortgago nudcr the authority of
The Mortaa(Jes ,4ct.
Datcd tho
day of
]9.

10 Rdw. , II. c. 51, Form 1.
77 s.

